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Court clarifies grey market dealing

26 May 2009

The Court of First Instance today issued a declaration that Mr Alex Chow Ngai Keung and Mr
Christopher Siu Sum Fung contravened the Securities and Futures Ordinance (SFO) by carrying on
business in dealing in H shares of Bank of China Ltd between March and June 2006 before those
shares were issued and listed on the Stock Exchange of Hong Kong (SEHK) (Note 1).

These proceedings followed concerns that it was not clear whether grey market trading would in fact
constitute dealing in securities (Note 2).

The court today confirms that carrying on a business of dealing in securities in a grey market without
a licence granted by the Securities and Futures Commission (SFC), whether or not those securities
have been issued or listed, constitutes a contravention of the SFO.

In this case, the SFC alleged that Chow and Siu carried on a business of offering H shares of Bank of
China to investors before those shares were either issued or listed on the SEHK using a British Virgin
Islands company called Mega Dragon Group Ltd (now deregistered). Neither Chow nor Siu had an
SFC licence permitting them to carry on business dealing in securities (Note 3).

The purpose of the proceedings was to clarify the law.

“This decision confirms that carrying on a grey market trading business is illegal unless the operator
is licensed as a securities dealer by the SFC. There is no loophole in the law. This decision should
serve as a warning that the SFC will prosecute unlicensed grey market trading cases as criminal
offences,” said Mr Mark Steward, the SFC’s Executive Director of Enforcement.

End
Notes:

1 See SFC press release dated 31 March 2008 for details.

2 The regulatory issues surrounding grey markets were raised in a Court of Appeal case, Woo Hing
Keung Lawrence v CEF Brokerage Limited (CACV 148/2007) in a judgment published on 19 March
2008. This decision did not deal with the issue of unlicensed persons engaging in grey market
activity.

3 The scheme was not successful and no-one who signed up to receive H shares of Bank of China
from Mega Dragon obtained any shares.
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